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PREPONDERANCE OF PROOF IN ACTION 
FOR PENALTY. 





In United States v. Regan, 34 Sup. Ct. 
213, an action of debt to recover a penalty 
for violation of the alien immigration act, 
there is reversal of Second Circuit Court 
,of Appeals, affirming district court, in in- 
structing the jury that the evidence should 
show violation beyond a reasonable doubt. 


This case is held to stand on the same 
footing as in an action for a penalty under 
the safety appliance acts, which was held 
to be a civil action. Mr. Justice Van De- 
vanter states broadly that it is competent 
for Congress to authorize enforcement of 
a penalty by either a criminal prosecution 
or a civil action and where the latter is re- 
sorted to “proceedings are to be in con- 
formity with the recognized mode of ad- 
judicating and enforcing debts,’* notwith- 
standing that by the statute the incurring 
of the penalty is declared to constitute a 
misdemeanor. It is conceded that in a case 
in 9 Peters there is language giving color 
to a different view, and also in 18 Wallace. 
but the former case was abated from in 
97 U. S., 1. c. 266, and what was said in 
the Wallace case is declared obiter. 





FEDERAL AND STATE DOMICILE DIS- 
TINGUISHED. 


The Surrogate Court of New York 
County holds in ex parte Grant, 144 N. Y. 
Supp. 567, that General Frederick D. 
Grant, at the time of his death a military 
officer, had his domicile in federal territory 
and, though this was within the exterior 
boundaries of New York, his estate was not 
subject to its transfer tax. 

The court goes into much disquisition 
about the difference between residence and 
domicile and argues that there was aban- 
donment of the state domicile decedent held 
when entering into federal service. Yet 





he took up no other domicile, unless enter- 
ing on this service and being on duty at 
other -places amounted to such taking up. 
To all of this it seems to be a sufficient re- 
ply that federal law regards in no dis- 
tinguishing way the question of domicile. A 
soldier in the regular or volunteer way 
seems to us on a par in this regard. ‘The 
court appears to have spelled out a law for 
itself. 


THE RULE OF COMITY APPLIED IN BE- 
HALF OF EXEMPTION LAWS OF A SIS- 
TER STATE. 





The St. Louis Court of Appeals lately 
has held, that where defendant, a resident 
of Illinois, employed as a miner at his home, 
by a Missouri corporation, was sued in 
Missouri by attachment, the corporation 
garnishee could set up exemption allowed 
by Illinois law and plaintiff could only 
have judgment against garnishee for the 
excess, if any, owing to defendant. John 
H. Schroeder Wine & Liquor Co. vy. Will-’ 
is Coal & M. Co., 161 S. W. 352. 

This seems a very desirable principle, 
but that it is sustainable in legal theory is 
more than doubtful—indeed, we think that 
authority is quite the other way. 


The theory upon which the St. Louis 
court proceeds is that of comity, pure and 
simple, and incidentally it said that: “The 
injustice of forcing one who is summoned 
as garnishee in the courts of one state to 
pay over moneys of the debtor in his hands 
and leaving him liable to be compelled, in 
another state by its courts, to again pay 
over the moneys on the same debt, is often 
assigned as a_ reason for its recognition. 
Our courts have distinctly recognized it in 
several cases.” 

We must confess to having read this 
statement with a misgiving that made us 
examine the five Missouri cases cited in its 
support. We discovered that none of them * 
concerned, as we take it, the question in- 
volved. Certainly nore was of, a case 
where there was any question about exemp- 
tion of wages and in none of them, there- 
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fore, could there have been pertinent the 
mention of any such reason as the court 
states “is often ‘assigned.” 


The court rather seems to proceed upon 
the general theory of comity, when its ap- 
plication is usually found in cases where 
a cause of action arising under, or gov- 
erned by, the laws of another state is sued 
upon in a sister state, or where some de- 
fense rests upon foreign law. 


As thus applied comity is a rule of grace 
in a sister state, but it is not a rule for dis- 
placement of any part of the lex fori. Here 
if the debt sued on had its situs in Missouri, 
as appears not to have been disputed, why 
then has not plaintiff all the rights in the 
enforcement of his judgment that are usual 
in the forum, unless some law of the forum 
restricts them? The rule of comity re- 
gards the entertaining of jurisdiction and 
the abridgement or enlarging of defenses, 
but not the controlling of judgments when 
rendered, unless we greatly misunderstand 
it. 

. 

We find it laid down in Minor on Con- 
flict of Laws § 209, that the doctrine prob- 
ably recognized most generally in the Unit- 
ed States is, that exemption statutes are 
mere matters of local policy, having no ex- 
traterritorial force; that they relate to the 
remedy, and, therefore, that the lex fori is 
in all cases to determine what exemptions, if 
any, are to be allowed. For this proposition 
he cites cases from nine states and none 
to the contrary. See also 12 Am. & Eng. 
Encyc. L., pages, 79 and 80. 


Mr. Minor discourses very interesting- 
ly, but admittedly without any decided case 
being “found to go so far,” as he reasons, 
about a debtor’s right to exemption relating 
“to the obligation of a contract.” In this 
event it should accompany a debt into what- 
soever jurisdiction it may have or acquire 
a situs. Were this so, the rule of comity 
would have room for application, but hard- 
ly otherwise. 

His reasoning, however, seems atten- 
uated by an admission that it “leads to 





the conclusion that, if the law of the debt- 
or’s domicile permits a less exemption than 
the lex fori, the law of the domicile should 
control; while the lex fori will govern, if 
the lex domicilii of the debtor authorizes 
a greater exemption than the lex fori.” 
\Vhat a mix-up in things is here suggested! 
The lex domicilii may only be recognized 
in the Jex fori as part of the obligation of 
the contract, if it gives no larger exemption 
than the /ex fori. A simple answer to this 
is, that it is either such part or it is purely 
local, and there is no half-way ground in 
the matter. 

There is a statement in the Encyclo- 
poedia supra that some courts hold even 


‘that a resident creditor may go into a for- 


eign jurisdiction for the express purpose 
of evading the exemption laws of his and 
the debtor’s state, while others deny this. 
Those that deny it might regard Mr. Min- 
or’s idea of there being inherence of the 
exemption statute in the contract obligation, 
because the creditor is obliged to know the 
law of his own state, as having force. But 
that principle does not affect a non-resi- 
dent creditor, unless at least the debt is 


contracted at the debtor’s domicile. In 
this event it might be thought he in- 


tended to be bound by the law of the place 
of contract, whether he knew it or not. 


But in what a hopeless confusion would 
we still be in? The only remedy for uni- 
formity and to have operation of exemption 
statutes is to give to a debt but one situs 
and that at the place where it is due and 
payable. 

As to where -the situs is, if there is only 
one, there are many theories, and Mr. Min- 
or says: “The true theory is that the situs 
of a debt, for purposes of garnishment, is 
not only at the domicil of the debtor, but 
in any state in which the garnishee may be 
found and provided the court acquires jur- 
isdiction over the garnishee, through his 
voluntary appearance or actual service of 
process upon him within the state.” As 
long as this view has any great support, or 
even as long as Chicago & R. Co. v. Sturm, 
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174 U. S. 710, holding the domicil of an 
employer is the situs is not displaced, ex- 
emption laws are going to be denied their 
salutary influence. Even a resident credit* 
or ought not to be bound by the exemption 
laws in favor of his debtor except as to 
debts which have their situs at the domicil 
of both. 
the situs of the debt was in Missouri and 
the exemption was in Illinois. 


In the case we are considering, 


“A few cases 
(and he includes a Missouri case among 
them) will be found, which regard the 
place where the debt is payable as import- 
ant in fixing its situs for purposes of gar- 
nishment. But these have no basis in prin- 
ciple upon which to rest, and may be dis- 
regarded, as founded upon a misappre- 
hension of the question involved,” citing 
the Sturm case supra, And yet it is the 
only principle whereby exemption laws may 
be enforced, and, if possible, uniform legis- 
lation in states should provide for it. 


Mr. Minor further says: 


What is it to an employee, or, at feast, 
what should it be, that his employer is a 
domestic or a foreign corporation, or a 
resident or non-resident individual or part- 
nership? Or whether, if an individual, he 
moves about or stays at home? It would 
not be beyond reasonable prophesy to sup- 
pose that corporations employing those who 
need the benefit of exemption laws shall be 
required to be domestic and not allowed to 
have any agencies or offices abroad where 
process upon them could be executed. 








NOTES OF IMPORTANT DECISIONS. 





FOREIGN CORPORATION—LIABILITY OF 
STOCKHOLDER ACCORDING TO STATUTE 
WHERE IT CARRIES ON BUSINESS.—In 74 
Cent. L. J. 261, there was crticism of a ruling 
by Second Circuit Court of Appeals, that, where 
an Arizona corporation was formed to carry 
on business in California and its charter ex- 
empted its shareholders from personal liabil- 


to such hability by reason of California stat- 
ute making shareholders of foreign corpora- 
tions doing business therein liable for its debts 
just as are those of domestic corporations. 


In 50 N. Y. Law Journal 2428 there is re- 
port of decision by the supreme court rendered 
February 2, 1914, reversing this ruling. Thomas 
v. Matthieson, 34 Sup. Ct. —, the Chief Justice 
dissenting. 


It appears in the opinion by Justice Holmes 
that the defendant at the time he subscribed 
“agreed with the company that he should be 
exempt from personal liability and that neith- 
er the corporation nor its officers should have 
power to subject him or the other stock- 
holders to it.”” As said above the charter pro- 
vided for the same thing. 


Justice Holmes notices more particularly the 
specific agreement between defendant, as a 
subscriber, and the corporation. Thus he 
says: “In this case the defendant expressed in 
writing his wish that the corporation should 
set up a hotel in California. It is true that 
he also desired and stipulated that he shou!d 
be free from personal charge. But that is 
merely the not infrequent occurrence of 2 
party bringing about the facts and attempting 
to avoid their legal consequences to which we 
lately had occasion to advert in National City 
Bank v. Hotchkiss, 231 U. S. 50, 56.” 


The court: then considers whether or not a 
liability of this kind will be enforced outside 
of California courts,’ and holds that by force 
of its statute it is incurring a debt by the 
corporation, and “the stockholder is a party to 
it and joins in the contract in the proportion 
of his shares,” a very clear and forcible state- 
ment of a result accomplished by statutes of 
this nature. 


The justice proceeding, says: “And while 
the statutes of California cannot force an 
agent upon a foreign principal, still, if he has 
created such an agency in advance, he has 
come within the jurisdiction by his agent, as in 
other cases of contract made within a state 
from outside and will be bound.” 


This ruling but emphasizes the sweeping 
character of the principle that a state may im- 
pose upon a foreign corporation any condition 
it sees fit as to doing business in its borders 
and make that condition go over to its share- 
holders, notwithstanding any charter provision 
or agreement in subscription to stock. In 
other words, a law of the nature of the Cali- 
fornia law cannot be whipped around the 





ity, such shareholders could not be subjected | 


| stump, as was attempted in this case. 
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REQUIREMENTS AS TO NOTICE OF 
INJURY UNDER THE WORK- 
MEN’S COMPENSATION LAWS. 


General—W orkmen’s Compensation stat- 
utes generally require an injured workman 
to give notice:to his employer of his injury 
within a specified time. Most of the stat- 
utes give thirty days within which the no- 
tice must be given. The notice must be in 
writing and must state the time, place and, 
in ordinary language, the cause of the in- 
jury. It must contain the name of the per- 
son or persons claiming compensation, and 
must be served on the employer in the man- 
ner specified by the statute, which is gen- 
erally by personal service on the employer 
or some representative or superintendent, 
or by registered mail. Usually the want of 
or any defect or inaccuracy in the notice, 
or in its service, will not defeat the right 
to compensation unless the employer is pre- 
judiced thereby. If the failure to give no- 
tice, or the giving of a defective notice, is 
occasioned by mistake, physical or mental 
incapacity, or other reasonable cause, it is 
not fatal. 

Purpose of Notice—Aside from the fact 
that the giving of notice of injury to the 
employer has a tendency to defeat any 
fraudulent claim and the making of stale 
claims, it is intended to put the employer 
in possession of the facts of the particular 
accident so that he may make investigation 
of the details of the accident in order to 
ascertain whether or not he is liable to pay 
compensation, and to prepare his defense if 
he desires to contest the claim. If, after 
investigation, he concludes that he is liable, 
or that the question is a close one, he may 
agree to pay without further ado, or to 
reach some agreement of compromise. In 
this way, resort to court or te an arbitrator 
is often obviated, and litigation thereby les- 
sened, which is always much to be desired.* 

General Consideration of the Require- 
ments—The notice required is such that 


(1) See Finnigan v. New York Contracting 
Co., 194 N. Y. 244, 87 N. E. 424, 21 L..R. A. (N. S.) 
233; Hurley v. Olcott, 119 N. Y. Supp. 430. 





any workman able to express his thoughts 
intelligibly in writing may be able to com 
pose. It is not necessary that he know 
anything about the obligations placed on 
the employer by the law, for the entire 
contents of the notice consists of facts, 
which may be stated as well by a work 
man as by a man whose mind is burdened 
with the technicalities of the law. In fact, 
it is shown by the decisions of New York 
that a great many, probably a majority, of 
the notices held insufficient under the Em- 
ployers’ Liability statute of that state, were 
drawn by lawyers. Some of these notices 
abound in statements of conclusions that 
the employer neglected to observe the va- 
rious obligations imposed on him by the 
law, but fail to state the simple facts re- 
quired.” 


Statement of the Place of the Accident— 
The requirement that the notice state the 
place where the accident occurred is not 
complied with by giving the name of the 
town in which it occurred, or by any other 
such general statement. ‘The requirement 
is for the purpose of enabling the employ- 
er to investigate the place of the accident 
so that he may the better ascertain the 
cause of the accident and thereby determine 
his liability. 

A notice given under the New York Em- 
ployers’ Liability statute’ which gave the 
place as “at or in the vicinity of the Man- 
hattan terminal of Williamsburg Bridge,” 
was held to be too general, and to be in- 
sufficient on that account.* 


A notice under the same statute which 
stated that because of the slippery, greasy 
and defective condition of the floor around 
the machine at which the employe worked, 
he slipped and his left hand was caught in 


(2) Rodzborski v. American Sugar Refining 
Co., 1385 N. Y. Supp. 1063. 

(3) This is not a Workmen’s Compensation 
statute, but it contains a provision as to giving 
notice of injury similar to the provisions of the 
Workmen’s Compensation laws. When mention 
is made of Employers’ Liability acts, they must 
not be confused with the Compensation acts. 


(4) Flanagan y. F. W. Carlin Const. Co., 134 
N. Y¥. App. Div. 236, 118 N. Y¥. Supp. 953. 
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the machine, was held not sufficiently de- 
finite as to the place and cause of the in- 
jury to authorize an action.® 


A workman who was injured while help- 
ing to unload coal from cars, gave the 
place of the injury as the yard of the em- 


ployer. There were five different places in. 


the employer’s yards where the cars were 
unloaded, and the claimant was one of a 
gang of twenty or thirty men. It was held 
that the notice insufficiently described the 
place of the accident.® 

Statement of the Cause of the Injury— 
The requirement in the Compensation stat- 
utes that the notice of injury contain a 
statement of the cause of the injury is 
similar to the requirements of the various 
Employers’ Liability statutes, and their con- 
struction will be practically the same. A 
great majority of the failures to give suffi- 
cient notice under the Liability statutes has 
been due to insufficient statements of the 
cause of injury. 

By requiring a statement of the cause of 
the injury, it is meant a statement of the 
physical cause,’ and not a statement of the 
particular violation of the employer’s duty 
by reason of which the injury occurred.® 
It means that the accident should be so de- 
scribed that a person of ordinary intelli- 
gence who knows nothing about it could 
understand how it happened. It is not ne- 
cessary that all the facts going to establish 
a cause of action should be stated as they 
would be in a complaint or petition.® 

A simple statement of the occurrence of 
the accident and what it was due to, in a 
manner such as one workman would prob- 
ably adopt in narrating the facts of an ac- 


(5) Welch v. Waterbury Co., 144 N. Y. App. 
Div. 213, 128 N. Y. Supp. 974. 

(6) Miller v. Solvay Process Co., 109 N. Y. 
App. Div. 185, 95 N. Y. Supp. 1020. 

(7) Valentine v.-Garvin Machine Co., 139 N. 
Y. App. Div. 139, 123 N. Y. Supp. 959; Rodzborski 
v. American Sugar Refining Co., 135 N. Y. Supp. 
1063. 

(8) Impellizzieri v Cranford, 141 N. Y. App. 
Div. 755, 126 N. Y. Supp. 644. Under the Com- 
pensation statutes, of course, the right of the 
employe to recover does not depend upon any 
breach of duty by the employer. 

(9) Dippolito v. Brown, 148 N. Y. App. Div. 
116, 181 N. Y. Supp, 1021. 





cident to a fellow workman. For instance: 
“I, John Brown, was injured while helping 
to clean out the well located in your back 
yard. I was turning a windlass hoisting a 
bucket of mud when Jim Smith hit the 
handle of the windlass with a stick, knock- 
ing it out of my hands. When the handle 
was knocked out of my hands it flew back- 
ward and hit me on the arm, and broke it.” 
This is a rough statement of the cause of 
injury. Anyone can understand from it 
just how John Brown got hurt, and that is 
what is required. As was said in a recent 
decision of the New York Court of Ap- 
peals, in referring to the Employers’ Lia- 
bility statute of that state: “The statute 
contemplates that notice be given by the 
party injured or by some one on his be- 
half. Therefore the statement of the acci-’ 
dent should not be required to conform to 
any higher standard than that which might 
be expected from an illiterate person.’”?° 


The following notice was held to insuffi- 
ciently state the cause of the injury com- 
plained of: “Please take notice that I, the 
undersigned, was injured while in your em- 
ploy on Pier 19, North River, New. York, 
on April 4th, 1907, and I was especially in- 
jured to my leg, which was broken, and my 
body was otherwise injured, and I sus- 
tained a serious and permanent shock to 
my nervous system; that said injuries were 
caused without any negligence on my part 
in anywise contributing thereto, but solely 
by your negligence, in that, as my master, 
you failed to furnish me with a reasonably 
safe place, appliances, way, works, appa- 
ratus and machinery, and in connection with 
which to work, and failed to safeguard, in- 
spect and keep safe the same, and knowing- 
ly employed and retained incompetent fore- 
men and co-workmen to guide, direct, and 
assist me in the performance of my work, 
and failed to formulate, promulgate and 
enforce proper rules and regulations for 
my safety and the safety of my said co-em- 
ployes, and in that your employes charged 


(10) Logero v. Central Bldg. Co., 198 N. Y. 
390, 91 N. E. 783. 





168 


CENTRAL LAW JOURNAL 


No. 10 








with and exercising superintendence over 
me negligently and carelessly conducted 
themselves in connection with said acts of 
superintendence, as a result of all of which 
certain material was caused and permitted 
to fall upon and injure me, as aforesaid.” 


Relative to this notice the court said: “It 
enumerates at length all the possible stat- 
utory grounds of liability, but the only al- 
lusion to the accident or cause of injury is 
in the few concluding words: ‘Certain 
material was caused and permitted to fall 
upon and injure me.’ The notice gives no 
intimation as to whether there was a giv- 
ing way of the handle of a bag or other 
receptacle in which coal was being loaded 
into the bunkers or ashes being removed 
from the fire room, or whether the break- 
ing of a tackle caused the fall of a staging 
on which men were at work putting a 
patch on the plates of a ship, or whether 
the fall or guy rope of a derrick boom part- 
ed, or its goose neck broke, or whether a 
donkey engine which was operating an ap- 
paratus for hoisting cargo aboard broke 
down or was mishandled. Had the plain- 
tiff himself written the notice, he would no 
doubt have stated that he was injured by 
the falling of a bale of cotton, which cot- 
ton other persons were piling upon the 
pier. This simple statement would have 
given much more information than can be 
obtained from the document prepared by 
the lawyer.” : 

Notice as Soon as Practicable After the 
-lecident—Some of the Compensation stat- 
utes require notice of injury .to be given 
the employer as soon as practicable after 
the happening of the accident. This means 
as soon as practicable under the circum- 
stances; hence no fixed rule can be laid 
down, that will apply to all cases, as to 
what constitutes such notice. 

On July 21, 1910, a workman received a 
blow on the chest. He kept on working 
that day, but was unable to work the fol- 
lowing day, and so informed his employer, 


(11) New England Navigation Co. v. Luliano, 
192 Fed. 561. 





to whom he showed the injured place. He 
partially recovered, and on July 27 resumed 
work for another employer. He was again 
employed by the original employer for a 
week in the following February and for a 
week in March, and off and on by different 
employers, earning full wages until May 
25, 1911. He then consulted a doctor re- 
lative to his injury, and on August 14 an 
operation was performed for a tubercular 
abscess which had formed in his left 
breast. For six months after the accident 
he did not regard the injury as serious, but 
in February, 1911, he wrote down the date 
of the accident so that he could remember 
it as he “thought it was then going worse.” 
He made no claim for compensation until 
July 18, 1911. In June, 1911, he told his 
original employer that he was ordered to 
the infirmary, and, out of charity, the em- 
ployer gave him four shillings. It was held 


that the notice was not given as soon as 
practicable, and that the employer was ne- 
cessarily prejudiced in his defense by such 


delay.** 

The evidence in this case showed that 
the workman undoubtedly knew in Feb- 
ruary that he was suffering as a result of 
the accident, for he wrote down the date 
of the accident at that time. He did not 
even then inform the employer at the ear- 
liest reasonable moment. He went on for 
months before the necessary notice was 
given. 

Who May Give the Notice—The Com- 
pensation statutes as a rule do not require 
the workmen or, in case of his death, his 
dependents, to give the employer notice of 
the injury. They merely require that no- 
tice of the injury be given the employer. 
It may, therefore, be given by any one on 
behalf of the workman, but it is thought 
that it must purport ‘to come by authority 
of the workman. Thus, a mere report of 
an accident made by a third person at the 
instance of the employer is thought not to 
be sufficient,?* although such fact may go 


(12) 
(13) 


Edgerton vy. Moore, 106 L. T. Rep. 663. 
Roberts & Wallace on Duty & Liability 


’ of Employers (3rd ed.}, 317. 
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to show that the employer was not dam- 
aged by the want of notice. 


Under the Massachusetts Employers’ Lia- 
bility statute it has been held that it is 
enough if a notice in proper form from the 
employe comes into the hands of the em- 
ployer within the time prescribed by the 
statute.** 

\Vhere a notice is given purporting to be 
for the injured workman by an attorney at 
law, and especially by one who afterwards 
represents the workman in his action, it 
may be presumed that the attorney had au- 
thority to give the notice, in the absence of 
anything to show the contrary. His de- 
claration that he had authority, or his as- 
sumption of authority, is prima facie suffi- 
cient. A notice signed “Corcoran and 
Parker, Attorneys for Charles Dolan,” 
purports to be signed on behalf of Charles 
Dolan, and, in the absence of evidence to 
the contrary, sufficiently shows that the 
attorneys were authorized to sign it.?® 

Service of Notice By Mail—Under a 
statute providing that “the notice may be 
served by post or letter addressed to the 
person on whom it is to be served, at his 
last known place of residence or place of 
business, and if served by post shall be 
deemed to have been served at the time 
when the letter containing the same would 
be delivered in the ordinary course of the 
post,” it is immaterial that the notice in 
fact never reaches the person to whom it is 
addressed. 

In a case arising under such a statute 
the court said: “Counsel for the appel- 
lants cites many authorities to show that 
from the deposit of a letter in the post 
office there arises only a presumption of its 
delivery, which may be rebutted, and thus 
a question of fact be presented. ‘This is, 
undoubtedly, the law; but it has no appli- 
cation to the case before us. In the cases 


(14) Shea vy. New York, Etc., R. Co., 173 Mass. 
177, 53 N. E. 396. 

(15) Steffe v. Old Colony R. Co., 
262, 30 N. E. 1137. 

(16) Dolan y. Alley, 153 Mass., 380, 26 N. E. 
989, 


156 Mass. 





cited by the counsel it was necessary for a 
party to show actual notice to the adverse 
party, or the actual receipt of the com- 
munication addressed to him. But such is 
not the requirement of the statute before 
us. This provision is not anomalous. In 
many cases the statute provides that no- 
tice may be served by mail. Such is the 
provision as to service of papers on the 
attorney in an action, and it has been uni- 
formly held that the service was effective 
when the papers were properly mailed, re- 
gardless of their receipt by the adverse 
party. The risk of miscarriage is with the 
party to whom they are directed.’’" 


The law may prescribe other than person- 
al service even of original process by which 
it is sought to bring a party into court and 
bind him by its judgment. Thus, in Mat- 
ter of Empire City Bank's it was held that 
personal service is not required to consti- 
tute due process of law, and that the legis- 
lature may prescribe “a kind of notice by 
which it is reasonably probable that the 
party proceeded against will be apprised of 
what is going on against him.” 


Notice Must Be Given By Or On Be- 
half of All Dependents—It has been held 
that notice given or claim made by or on 
behalf of one dependent does not inure to 
the benefit of other dependents. This case 
arose in Scotland under the English Work- 
men’s Compensation act. A father brought 
an action for damages against the former 
employers of his son for the latter’s death 
which occurred in his employment. Fail- 
ing in this action, he applied to the court 
for an award of compensation, under the 
provisions of the Workmen’s Compensa- 
tion act. At this time the mother and sis- 
ter of the deceased workman claimed com- 
pensation in the same proceeding, although 
they had made no claim for compensation, 
and the time for making such claim had 
elapsed some time previous. Held, that 
the mother and sisters were not entitled to 


(17) Hurley v. Olcott, 198 N. Y. 132, 91 N. F 
270, 28 lL. R. A. (N. S.) 238. , 


(18) 18 N. Y. 199, 215. 
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compensation on account of their failure to 
make claim therefor.’® 


It can well be understood why the giv- 
ing of notice by one dependent will not 
inure to the benefit of another. The pur- 
pose of the notice is to apprise the employer 
of the injury to or death of the workman 
and of the accompanying facts so that he 
may investigate the occurrence, prepare his 
defense to a claim on account thereof, or 
act as he may consice- to be to his inter- 
est. He should know what persons are 
claiming as dependents of the workman, 
because he may wish to defend on the 
ground that such persons were not depend- 
ent upon the workman. 


When Want of Notice Is Excusable on 
Account of Mistake or Other Reasonable 
Cause—An injured workman will be ex- 
cused for delaying to give notice where 
ihe injury at first appears to be of little or 
no consequence, but later proves to be ser- 
ious. An honest mistake of this kind is 
well within the statutory exception.*° 


As soon as it becomes apparent, however, 
that the injury is likely to prove serious 
the workman should hasten to give notice. 

In Rankine v. Alloa Coal Co.** it ap- 
peared that the workman had failed tu give 
timely notice of his injuries. ‘The reasons 
for such fa‘iure were that at first he did 
not regard his injuries as seriously as his 
doctor’s advice should have led him to sup- 
pose, and that he did not intend making a 
claim for compensation if his recovery had 
been as satisfactory as he expected. It 
wac held that the want of notice within 
the proper time was occasioned by mistake 
for which there was reasonable cause, and 
that the workman was not barred from ob- 
taining compensation, even although the 
employers were prejudiced by the failure 
to give notice within time. 

(19) Kyle v. McGinty, 48 Se. L. 
Butterworth’s W. C. Cas. 389. 

(20) Tibbs v. Watts & Co. 2 
W. C. Cas. 164. 

(21) 6 Se. Sess. Cas. (5th series) 375, 41 Sc. 


L. Rep. 306, 11 Se. L. T. 670, 5 Sc. Sess. Cas. 
(5th series) 1164, 40 Se. L. Rep. 828. 


tep. 474, 4 


Butterworth’s 





At the time of receiving an injury in his 
employment a workman purposely did not 
give notice of the accident to his employ- 
er because he belived that the injury would 
not keep him from work, although he was 
advised by a medical man to rest. He con- 
tinued working until some time thereafter 
when he had to go to a hospital on account 
of the injury, at which time he realized 
that he was seriously hurt. He then gave 
notice of the accident to his employer, 
which was out of the time prescribed by 
statute. It was held that the want of no- 
tice within proper time did not bar the 
workman’s right to compensation, because 
it was due to “mistake or other reasonable 
cause.”’?* 

It must not be inferred from the case 
last discussed that the fact that a work- 
man continues at his work under such cir- 
cumstances, no matter how praiseworthy 
his efforts may be, that he will be excused 
from giving notice in all events. <A disre- 
gard of his injuries and the doctor’s in- 
structions may be so unreasonable that the 
workman would not be excused for failure 
to give notice, although at the time he was 
mistaken as to the nature of his injuries. 

A workman who was injured in his em- 
ployment on May 9, 1910, gave verbal no- 
tice thereof to his employers a day or two 
after the accident and again on June 8. He 
believed that his injuries were merely of 
a temporary nature, and he made no claim 
for compensation. On June 29 he left the 
service of these employers, and from that 
day on he was incapacitated for work. On 
September 12 he ascertained from medical 
advice that his condition was much more 
serious than he supposed, and he imme- 
diately gave formal notice to the employers 
of the injury. Held, that the delay in giv- 
ing notice was due to mistake.** 

Although a workman’s injury may be 
slight, if he has reason to believe, although 


he is apparently well, that the injury may 


(22) Brown y. Lochgelly Iron, 
(1907) Se. Sess., Cas. 198, 44 Se. Rep. 180. 

(23) Millar vy. Refuge Assurance Co., (1912) 
Se. Sess. Cas. 37. 


ete., Co. 
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be attended with serious consequences, he 
must give notice according to the terms of 
the statute. 

A workman in a colliery scratched his 
hand in lifting a lump of coal. He felt no 
pain or inconvenience and continued to 
work that day and the two days following. 
The next day, Sunday, his hand pained 
him and that night it was poulticed. The 
fcllowing day he worked all day, but his 
hand became worse and swelled, and it 
was poulticed again that night. The next 
morning he consulted a doctor, who found 
that he was suffering from septic poison- 
ing and treated the hand accordingly. The 
workman then went to the under-manager 
of the colliery and told him of his injury. 
This was on November 12, 1912, and on 
the 21st of the same month written notice 
was given the employers, and proceedings 
to recover compensation were instituted a 
short time later.. The County court judge 
found that the workman had not given no- 
tice as soon as practicable after the acci- 
dent ; that the delay was not due to mistake 
or other reasonable cause, and that the 
workman had not shown that the employ- 
ers were not prejudiced in their defense by 
the delay. On appeal this finding was up- 
held.?# 

A workman employed by a sub-contract- 
or was injured and gave verbal notice there- 
of to his employer, expecting that he would 
inform the principal contractor, to whom 
he would look for compensation. ‘The sub- 
contractor failed to do so, and the contract- 
or did not receive notice of the injury until 
more than four months after its occurrence. 
Held, that the expectation of the workman 
did not amount to a mistake.”° 

Ignorance on the part of the workman 
of the existence of a Compensation statute 
in the state in which he works, or of his 
rights thereunder, or of the requirements 
of such statute relative to giving notice of 


injury, is not such a mistake that will ex- 
cuse the giving of notice to the employer of 


(24) Snelling v. Norton Hill 
109 L. T. Rep. 81. 


(25) Griffiths v. Atkinson, 106 L. T. Rep. 852. 


Colliery Co., 





an injury within the time required by the 
statute.*® 

When the Employer Is, and When He Is 
Not, Prejudiced in His Defense—Most of 
the statutes excuse the failure to give no- 
tice if there was no intention to mislead the 
employer and he was not in fact misled 
thereby. The wording of the statutes va- 
ries greatly, but the purpose seems to be to 
excuse the want of notice when the em- 
ployer is not prejudiced thereby. The Eng- 
lish act excuses such failure if the em- 
ployer is not thereby “prejudiced in his 
defense.” 

An employer cannot be prejudiced by. 
want of notice when he had knowledge of 
all the facts of which he would have been 
apprised by a valid notice.** 

Where an employer’s manager received 
all the facts relative to an accident from 
the injured workman, and wrote them down 
in a book belonging to the employer, it was 
held to be impossible that the employer 
was prejudiced by a failure of the work- 
man to serve him with notice of the ac- 
cident.?§ 

A workman received an injury to his 
foot on December 15, and did not serve 
notice thereof until the following April 9. 
The foot had to be amputated because 
tuberculosis was present in the joint. Ac- 
cording to the medical evidence for the 
employer tuberculosis could have been de- 
veloped without any accident, and, owing 
to the length of time that had elapsed since 
the accident, it was not possible to say 
whether it was due to disease or accident. 
Held, that the notice was not given in time, 
and that the employer was, in consequence, 
prejudiced in his defense.*° 

Contracts of employers’ liability insur- 
ance generally require the employer to give 
notice to the insurer of any injury occur- 


(26) Roles v. Pascall, 104 L. T. Rep. 298, 
(1911) 1 K B. 982, 4 Butterworth’s W. C. Cas. 
148; Bramley v. Evans, 3 Butterworth’s W. C. 
Cas. 34. 

(27) Armstrong v. Canada Atlantic R. Co., 
2 Ont. L. Rep. 219. 

(28) Stevens y. Insoles, 
(1912) 1 K. B. 36. 

(29) Stronge v. Hazlett, 44 Ir. L. T. 10. 


105 L. T. Rep. 617, 
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ring to any of his workmen within a spe- 
cified time after the happening of the ac- 
cident. Whether an employer is “pre- 
judiced,” within the meaning of the Eng- 
lish act, who loses his right to be indemni- 
fied by an insurer by a failure to give such 
notice due to the fact that the workman 
did not serve him with notice of his injury, 
has been decided both negatively.*° and af- 
firmatively.** 

However, the langtiage of the statute ‘in 
question is not “prejudiced,” but “pre- 
judiced in his defense” ‘The loss of such 
right to be indemnified may prejudice the 
employer very materially and at the same 
time not prejudice him in his defense 


Burden of Proof to Show Employer Is, 
or Is Not, Prejudiced By Want of, or a 
Defective Notice—Ordinarily the onus of 
proving that the failure to give notice of 
an accident has not prejudiced the em- 
ployer is on the one making claim for com- 
pensation.** 


By the terms of some of the Compensa- 
tion statutes in this country the burden is 
put upon the employer to show that he has 
been prejudiced thereby.** 

The statutes of other states provide that 
the failure to give notice, or the giving of 
a defective notice, shall not bar recovery 
if it is found as a fact in the proceedings 
to recover compensation that there was no 
intention to mislead the employer, and that 
he was in fact not misled or prejudiced 
thereby.** 

These statutes do not place the burden 
of proof on either party, but naturally it is 
on the applicant for compensation, because 


(30) Butt v. Gellyceidrim Coliery Co., 3 But- 
ter-vorth’s W. C. Cas. 44. 

(31) Barker v. Holmes, 6 W. C. Cas. 52. 

(32) Edgerton vy. Moore, 106 L. T. Rep. 663: 
Roles vy. Pascall, 104 L. T. Rep. 298, (1911) 1 
K. B. 982, 4 Butterworth’s W. C. Cas. 148. 

(33) Laws Ariz., 1912, c. 14, see. 10: laws 
Conn., 1913, c. 138, pt. B, sec. 21; laws IIl., 1913, 
p. 335, sec. 24; laws Ia., 1913, ¢. 147, 
laws Kan, 1911, c. 218, sec. 22, as amd. by laws 
1913, c. 216; laws Minn., 1913, c. 467, pt. 2, sec. 
19; laws N. H., 1911, c. 163, sec. 5: laws N. J., 
1911, c. 95, sec. 2, par. 15. 

(34) Laws Cal., 1913, c. 176, sec. 20; 
Wis., 1913, c. 599, sec. 2394-11. 


sec, 9; 


laws 





unless it affirmatively appears during the 
proceedings that the employer was not so 
prejudiced no recovery can be had. 


The statutes of Nebraska and Rhode Is- 
land®** provide the want of, or a defective, 
notice shall not defeat recovery unless it 
is shown that it was the intention to mis- 
lead and the employer was in fact misled 
thereby. It seems that the effect of these 
provisions is to put the burden of proof on 
the employer. 

Estoppel of Employer From Invoking 
Want of Notice As a Defense—If an in- 
jured workman has been induced not to 
serve the required notice within time by 
representations of the employer, the latter 
may be estopped from setting up such want 
of notice as a defense in a proceeding 
brought by the workman to recover com- 
pensation. An important case involving 
this question arose in Wisconsin prior to 
the enactment in that state of the Work- 
men’s Compensation statute. In that state 
there was a statute, forming part of the 
statute of limitations, which required no- 
tice of an injury to be served 6n the per- 
son claimed to be responsible therefor with- 
in one year after its occurrence, otherwise 
no action could be maintained on account 
of such injury. An injured employe had 
been induced by the representations of the 
employers’ officers not to serve notice of 
It was found that the plain 
tiff’s failure to give the required notice 


his injury. 


was wrongfully induced by the officers of 
the defendant, and that, under such cir- 
cumstances, the defendant was estopped 
from insisting on the plaintiff's default as 
a bar to the prosecution of the action, and 
that the plaintiff should be permitted to 
proceed in the same manner as if the no- 
tice had been served as required by the 
statute.*° 

Construction of the Notice—The notice 
of injury which the Compensation statutes 

(35) Laws Neb., 1913, c. 198, pt. 2, sec. 33; 
laws R. I., 1912, c. 831, art. 2, sec. 20, as amd. 
by laws 1913, cs. 936, 937. 

(36) Guile vy. LaCrosse Gas, etc., Co., 
157, 130, N. W. 234. 


145 Wis 
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require to be given employers should be 
liberally construed.*" 


In Falldin v. Seattle** it was held that 
the notice required by the Factory act of 
that state will be liberally, that is, fairly 
and reasonably, construed, and that if a 
person of common understanding can tell 
from the notice what is meant, that is 
sufficient. It is not intended that the terms 
of the notice should be used as a stumbling 
block or pitfall to prevent recovery by meri- 
torious claimants. C. P.. Berry. 

St. Louis, Mo. 

(37) Jones v. 


Pac. 307. F 
(38) 50 Wash. 561, 97 Pac. 658. 


Francis, (Wash., 1912), 127 








GAMING—WITHDRAWAL FROM 
HOLDER. 


STAKE- 


SCHENCK, et al. v. HIRSHFELD. 


District Court of Appeals, Second District, Cali- 
fornia. 


36 Pac. 725. 


Where a gaming contract itself does not 


amount to a violation of a penal statute, either 
party may withdraw his money from the stake- 
holder at any time before it is paid over. 


JAMES, J. Plaintiffs and one Coyne wa- 
gered 9900 each upon the event of an election. 
Defendant acted as the stakeholder. After 
the election had been held and the result de- 
clared, a proceeding in contest of the election 
was instituted, and, before the money had 
been paid over or the contest decided, plain- 
tiffs in writing notified the stakeholder that 
they repudiated the wager and demanded the 
return of the $500 deposited by them. Their 
demand was refused. The foregoing is a brief 
statement of the facts set out in the com- 
plaint of plaintiffs, to which complaint de- 
fendant interposed a demurrer. The trial court 
sustained the demurrer without leave to plain- 
tiffs to amend, and from the judgment which 
followed plaintiffs appealed. 

(1) Contracts of wager, or betting, fall gen- 
erally within a class which are said to be 
void because they contravene the policy of 
the law. It will serve no useful purpose here 
to trace the course of judicial decisions in 





dealing with actions growing out of such dis- 
putes, further than to observe that betting 
contracts were in early English times allowed 
to be enforced in the courts, but that later 
it became the settled view of the judges that 
gambling should have no right to call upon 
the arm of the law to aid him in compelling 
the opposite party to fulfill his promise; that 
the only assurance upon which a wager could 
rest was the sometimes uncertain one of “the 
honor of a gambler.” But while leaving the 
party without redress for a default by the 
other in his obligations, the courts did, and 
continue to, entertain a cause of action on 
behalf of the parties to wagering engage- 
ments where such persons seek to withdraw 
their money from the contest and so quit: 
the unsavory relationship. This relief is 
granted upon the ground that he who re- 
pents of an act which is frowned upon by the 
law will be furnished aid in withdrawing the 
consideration ventured. 


(2) Courts have differed as to whether a 
man should be allowed to “repent” after it has 
been determined that he has lost his money; 
some holding that money wagered may be 
withdrawn at any time before the stakehold- 
er has paid it over to the winner. See Beach 
on Modern Law of Contracts, § 1490, and au- 
thorities there cited. Others, among them our 
own Supreme Court, stating the law to be 
that the withdrawal of the money may be 
made and enforced only up to the time of the 
happening of the event upon which the wager 
was conditioned. See Gridley v. Doran, 57 
Cal. 78, 40 Am. Rep. 110. All of these de- 
cisions, however, consider situations where the 
engagement of the parties does not amount to 
the violation of a penal statute. In other 
words: A contract of wager as to some sub- 
jects may not be unlawful in the sense that 
it comes within the express definition of a 
statute creating a public offense; then the 
parties may carry out their agreement and 
they commit no crime by so doing; the wa- 
gerers, when they deposit the money with 
the stakeholder, do so lawfully, and the act 
of the stakeholder receiving it is free from 
unlawful taint. In such cases the law will 
aid the parties in rescinding the agreement 
and in regaining the money or thing which 
they ventured upon the hazard of chance. An- 
son on Law of. Contract, p. 257, par. 265. But 
not so where the act of wagering is made a 
penal offense under the law. 

(3) Such was the condition that affected 
the transaction narrated in plaintiff’s com- 
plaint. By section 60 of the Penal Code it is 
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declared: “Every person who makes, offers, 
or accepts any bet or wager upon the result 
of any election, or upon the success or failure 
of any person or candidate, or upon the num- 
ber of votes to be cast, either in the aggre- 
gate or for any particular candidate, or upon 
the vote to be cast by any person, is guilty of 
a misdemeanor.” By section 659 of the same 
Code, every person who aids another in the 
commission of a misdemeanor is also guilty 
with the principal offender. So in this case, 
when plaintiffs deposited the $500 with de- 
fendant, they committed a misdemeanor; de- 
fendant likewise committed a misdemeanor in 
accepting the money on the conditions stated. 
Shall the courts then lend aid to enable per- 
sons who have committed a public offense to 
recover the property which was used in the 
perpetration thereof? It would seem that the 
plaintiffs, upon their own statement of the 
facts, have shown themselves not to be en- 
titled to seek any aid in a court of justice. 
The demurrer to the complaint was, there- 
fore, properly sustained. 
The judgment is affirmed. 
We concur: ALLEN, P. J.; SHAW, J. 


Note.—Right of Withdrawal from Stakeholder 
Where the Wager Constitutes a Penal Offense. — 
The instant case concedes that, if a stakeholder 
is notified before a wager is decided not to pay 
over, this constitutes a withdrawal and the stake- 
holder becomes liable to the withdrawing party 
for the money he has deposited, but it says this 
is the rule only where the wager is not a penal 
offense. 

In other words, there is to be no repentance 
so as to authorize a demand from the stakehold- 
er, and the money deposited by cne offender with 
another is placed where the law will leave it if 
the betting constitutes a penal offense. 


It is curious how this has been regarded. 
example Riddle vy. Perry, 19 Neb. 505, shows a 
bet on a race made by statute a penal offense 
and recovery was allowed even upon notice after 
the event but before payment over. A _ subse- 
quent case, Deaver v. Bennett, 29 Neb. 812, 46 
N. W. 161, 26 Am. St. Rep. 415, recites that inter- 
vening the two decisions the law making betting 
on a horse race a penal offense had been re- 
pealed, and it proceeds to contend that as 
betting is immoral and opposed to sound public 
policy, there was no need of a statute making it 
a penal offense for the rule to apply. 

In support of its position the Nebraska case 
cites and quotes from Wilkinson vy. Tousley, 16 
Minn. 297, 10 Am. Rep. 139, where it gets to the 
conclusion that, though there is no statute de- 
nouncing betting as a penal offense, money is 
recoverable from stakeholder by the loser. 

In Bledsoe vy. Thompson, 6 Rich. (S. C.) 44, 
57 Am. Dec. 77, there was notice to stakeholder 
after the race, upon which wager was made, was 
over, and recovery was allowed. In the opinion 
it is said: “It is a case, in which defendant held 
for the plaintiff an illegal wager, one at least 


For 





which the law does not sanction, though an in- 
dictment might not lie.” This shows this court 
was urging that recovery should lie just the 
same as if an indictment would lie 

In Tarleton v. Baker, 18 Vt. 9, 4 Am. Dec. 358, 
the right to demand from the stakeholder “is 
founded in the justice and policy of allowing to 
each party a locus penitentiae, whilst the contract 
remains executory.” Then the opinion says: “I 
think it might also be referred to acknowledged 
principles, resulting from the illegality of the con- 
tract.” This court, therefore, would have felt 
secure in awarding recovery had betting been by 
statute made a penal offense. 

In Lewy v. Crawford, 5 Tex. Civ. App. 293, 
aS. W. 1041, it was said of the wager involved 
that: “The whole transaction was in open viola- 
tion of one of the penal statutes of Texas,” and 
it was stated as the consensus of opinion, nearly 
unanimous, that “as long as the money is in the 
hands of the stakeholder either party has the 
right to demand his part of the money, whether 
the demand is made before or after the happening 
of the contingency upon which the wager is sus- 
pended.” 

As an answer to what the instant case says 
about the law not aiding the plaintiff because this 
transaction constitutes a penal offense, we quote 
from the Texas court as follows: “The question 
presented to this court is not whether it will en- 
force or affirm a gambling contract, but whether 
it will permit one of the parties to disaffirm it.” 
And further it quotes from Chief Justice Kent 
in. Vischer v. Yates, 11 Johns. 28, as follows: 
“The stakeholder ought not to be permitted to 
hold the money in defiance of both parties. There 
would be no equity in such a defense; and if the 
plaintiff cannot recover back the deposit in this 
case the winner cannot recover it; for that would 
be compelling the execution of an illegal contract 
as if it were legal and would at once prostrate the 
law that declares such contracts illegal. On the 
disaffirmance of the illegal and void contract and 
before it had been carried into effect and while 
the money remains in the hands of the stake- 
holder, each party ought to be allowed to with- 
draw his own deposit.” See also Story v. Bren- 
an, 15 N. Y. 524, approving Judge K Kent’s view. 

In Jeffrey v. Ficklin, 3 Ark. 22, 36 Am. Dec. 
456, it is ae, “Where the roomy is in disaffirm- 
ance of an illegal contract, and instead of en- 
deavoring to enforce it, presumes it to be void, 
then it is consonant with the spirit and policy of 
the law that plaintiff should recover.” See also 
Alford v. Burke, 21 Ga. 46. 

In Reyno'ds v. McKinney, 4 Kan. 94, it is said: 
“Betting on elections is utterly prohibited by laws 
of this state. It follows that all money placed 
in the hands of stakeholders is to be regarded as 
deposited in their hands without consideration to 
be repaid on demand to the person who deposit- 
ed the same.” 

There is seeming support for the instant case 
in Sutphin v. Grace, 32 N. J. L. 462, reversing 
the lower court by a majority. But the revers- 
ing court points out that the statute making bet- 
ting on horse racing a penal offense makes the 
stakeholder, along with the betters, equally guilty 
and declares all promises made by one to the 
other void. 

The distinction between a suit being based on 
enforcement of an illegal contract and one upon 
disaffirmance thereof is quite thoroughly con- 
sidered by Hook, C. J., speaking for the majority 
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of Eighth Circuit Court of Appeals in Stewart v. 
Wright, 147 Fed. 421, 77 C. C. A. 490, where one 
of the bettors brought an action against the 
other. He said the maxim ex dolo malo non 
oritur actio applies where one who founds his 
action upon an illegal of immoral act, and not 
where one proceeds “by way of repudiation and 
seeks merely a restoration of that which was il- 
legally taken from him.” He quotes from Bank 
& Loan Co. v. Petrie, 189 U. S. 423, 47 L. ed. 
879, which declares that “a person does not be- 
come an outlaw and lose all his rights by doing 
an illegal act.” 

In P. P. Car Co. y. Transp: Co, 1975 U.S: 
138, 43 L. ed. 108, a lessor was allowed to re- 
cover from a lessee property delivered upon a 
lease constituting an illegal contract. 

In Kohler v. Ro enthal, 120 N. Y. Supp. 325, 
135 App. Div. 438, the situation is thus stated: 
“\ right of action exists for certain things 
tainted with gambling. If one places money in 
the hands of another to be used for the purpose 
of gaming and changes his mind before it is so 
used and recalls it, the party in whose hands the 
money is must repay it, notwithstanding the un- 
consummated design that it should be used for 
an illegal purpose. No right of action exists for 
a bet that has been won, but if one commissions 
another to make a bet for him and gives him 
money for that purpose and recalls his author- 
ity before the money is used he has a right of 
action on demand to recover it back.” This case 
showed the plaintiff told an agent to make a bet 
for him and he recalled this before any bet was 
made. But why does not this apply to recover- 
ing from a stakeholder? He is but a common 
agent, and though the law may say the act is an 
offense consummated by putting money into 
the common agent’s hands, why should this pre- 
clude a withdrawal? The real offense would 
seem to be leaving the money in his hands un- 
til the event upon which it is wagered occurs. 
But, at all events, the rule of an action in dis- 
afirmance of the carrying out of an illegal con- 
tract is opposed to what is ruled, where that 
contract is still executory. To give the right to 
demand before the event happens is at all events, 
different than where it has happened, and, yet, 
cases have even allowed demand afterwards, ‘be- 
cause the illegal contract is still executory. c 





ITEMS OF PROFESSIONAL 
INTEREST. 


SOME INSTANCES OF JUSTICE IN THE 
EARLY DAYS OF ENGLAND. 





The Canadian Law Journal reproduces the 
following from London Law Times, but with 
what satisfaction we do not know. An Ameri- 
can journal, however, might feel less hesitation 
in doing this: 

“The reference by Sir Rufus Isaacs at the 
close of the sittings to the fact that the 
King’s Bench had _ overtaken its work was 
made with just pride inasmuch as it was a 
successful effort to economize public time 
without hardship to the parties to actions, 





the witnesses, the Bar, and the general pub- 
lic. Other efforts to expedite the business of 
the courts have not been so successful or so 
popular. When Lord Brougham commited the 
enormity of hearing causes on Good Friday, 
Mr. Gladstone repeated with deep complacency 
a saying of .Wetherell, that Brougham was 
the first judge who had done such a thing 
since Pontius Pilate. 


Irish legal history, however, records in- 
stances of the adoption of methods for the 
discharge of judicial business which must 
seem to us incredible if they were not 
authenticated by irrefragable proof. The 
Right Hon. Marcus Patterson was Chief 
Justice of the Irish Court of Common Pleas 
from 1768 till 1787. In going circuit during 
one especially hot season, he employed the 
following expedient for securing rapidity in 
the dispatc: of business. The Chief Justice 
asked to see the list of cases to be tried in an 
assize town, and found to his dismay that it 
was a very voluminous one. “Mr. Registrar,” he 
said, “call out these cases, beginning at the 
end.” “Eh, my lord,” replied that functionary 
with a look of astonishment. “Begin at the 
end, sir,” repeated the Chief Justice. “O’Reagan 
against Rearden,” the registrar called out; 
“O’Regan against Rearden,” echoed the crier, 
and so on until they had called over four 
cases on the list. “No appearance,” said the 
Chief Justice; “cross out those cases.” The 
registrar bowed, and proceeded to call seven 
or eight others which, according to the calcula- 
tion of the parties interested, could not possibly 
have come on for hearing for a fortnight. “No 
appearance yet,” said the Chief Justice, and 
another batch of cases were obliterated from 
the record. At last the registrar had reached 
the first case in the list, when a response was 
made by the solicitor for the plaintiff. The 
case having been heard, Chief Justice Patter- 
son thanked the jury for their attendance, and, 
turning to the other judge of assize as he 
pointed to the large list of cases which had 
been so summarily disposed of, said: “Well, I 
think I have got through a vast deal of busi- 
ness to-day.” , 

Criminal cases have been as_ expedi- 
tiously disposed of as Chief Justice Pat- 
terson’s list of circuit records. Mr. William 
Walker was recorder of Dublin from 1795 till 
1822. -He was a great amateur farmer, and on 
one occasion he entered the court to discharge 
his judicial duties at an adjourned sessions and 
‘was horrified at hearing from the clerk of the 
peace that there were upwards of twenty lar- 
ceny cases to be tried. “Oh,” said he, “this is 
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shocking. I have three acres of meadow cut, 
and I have no doubt that the haymaking will 
be neglected or mismanaged in my absence.” 
In a few minutes he inquired in an undertone, 
“Is there any old offender on the calendar?” 
“Yes,” was the reply; “there is one named 
Branagan, who has been twice .convicted of 
ripping lead from roofs, and he is here now 
for a similar offense.” “Send a turnkey to 
him,” said the recorder, “with a hint that if he 
pleads guilty he will be likely to receive a light 
sentence.” These directions were complied with, 
and the lead-stealer was put tothe bar and ar- 
raigned. “Are you guilty or not guilty?” 
“Guilty, my lord.” “The sentence of the court 
is that you be imprisoned for three months. 
Remove him.” Branagan retired delighted to 
find a short imprisonment substituted for the 
transportation he expected. As he passed 
through the dock he was eagerly interrogated 
by the other prisoners. “What have you got?” 
“Three months.” “Only three months! His 
lordship is in a good humor this morning.” “Put 
forward another,” said the recorder. The pris- 
oners were rapidly arraigned and the same 
plea of “Guilty” marked in each case. Pres- 
ently the calendar was exhausted. “Put the 
prisoners,” said the recorder, “in front of the 
dock,” and the men, who on having pleaded 
guilty had been put back, the sentences having 
been deferred, were mustered as the recorder 
directed. He then briefly addressed them: “The 
sentence of the court is that you and each of 
you be transported for seven years.” Branagan 
had been thrown as a sprat and had caught 
the other fish abundantly. The late Mr. Frank 
Thorpe Porter, an eminent Dublin police mag- 
istrate of the mid-Victorian period, in recording 
this anecdote, which had been communicated to 
him by the Clerk of the Crown, who was an 
eye-witness of the proceeding, adds humorous- 
ly: “This incident might aftord a useful, or 
perhaps it should be termed a convenient, sug- 
gestion to other judicial functionaries, especial- 
ly on circuit, when there is a crowded dock.”— 
Law Times. 








BOOKS RECEIVED. 


Handbook 
United States Courts. 
Robert M. Hughes, M. A., 
Bar, author of Admiralty Law. 
Price $3.75. St. Paul, Minn., West Pub. Co. 
Review will follow. 

Handbook of the Law of Municipal 
rations. Hornbook series. By Roger W. Cooley, 
LL. M., Professor of Law, University of North 
Dakota. Author of “Briefs on the Law of In- 


of Jurisdiction and Procedure in 
Hornbook Series. By 
of the Norfolk (Va.) 
Second edition. 
1913. 
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surance,” “Illustrative Cases on Persons and Do- 
mestic Relations,” “Illustrative Cases on Insur- 
ance,” “Illustrative Cases on Damages,” and 
“Tllustrative Cases on Sales.” Price $3.75. St. 
Paul, Minn., West Pub. Co. 1914. Review will 
follow. 


Law As a Means to An End; Modern Legal 
Philosophy Series, Vol. V. By Rudolf Von Iher- 
ing. late Professor of Law in the University of 
Gottingen; translated from the German by Isaae 
Ifusik, Lecturer on Philosophy in the University 
of Pennsylvania; with an editorial preface by 
Joseph H. Drake, Professor of Law in the Uni- 
versity of Michigan; with introductions by 
Henry Lamm, Justice of the Supreme Court of 
Missouri, and W. M. Geldart, Vinerian Professor 
of English Law in the University of Oxford. 
Price $3.50. Boston. The Boston Book Com- 
pany, 1913. Review will follow. 








HUMOR OF THE LAW. 


In a case recently tried in our municipal 
court, the plaintiff sought to recover from the 
defendant presents which he had given her 
during an unsuccessful courtship. By the tes- 
timony it appeared that the defendant refused 
to marry the plaintiff because, she asserted, he 
was a “piker.” 

The trial justice, interrupting at this point, 
said: “I do not believe that the word ‘piker’ 
is found in any standard dictionary, and I there- 
fore suggest for the sake of the record counsel 
should stipulate that the word ‘piker’ means 
‘a cheap skate.’ ”—Docket. 


At a trial between two London music pub- 


lishers. before the Court of King’s Bench in 
1813, the matter in dispute being a violation of 
the copyright in the song of “The Old English 
Gentleman,” Thomas Cooke, a composer of some 
note in his day, was subpoenaed as an expert 
witness. e ’ 

On cross-examination Sir James Scarlett ques- 
tioned him as follows: “Now, Sir! You say 
that the two melodies are the same, but dif- 
ferent. What do you mean by that?” 

Tom promptly answered, “I said that the 
notes in the two copies were alike, but with 
different accent, the one being in common time, 
the other in six-eight time, and consequently 
the position of the accented notes was differ- 
ent.” > 

“Now, pray, Sir, don’t beat about the bush, 
but explain to the jury, who are supposed to 
know nothing about music, the meaning of 
what you call accent.” 

“Certainly,” said Cooke. “Accent in music 
is the stress laid upon a particular note, in 
the same manner as you would lay stress tipon 
a word, for the purpose of being understood. 
Thus, if I were to say, ‘You are an ass,’ it 
rests on ass; but if Il.were to say, ‘You are 
an ass,’ it rests on you, Sir James.” 

Shouts of laughter by the whole court fol- 
lowed this repartee. Silence at length hav- 
ing been obtained, the Judge with much seem- 
ing gravity, inquired: ’ 

“Are you Satisfied, Sir James?” 

Sir James (who had become scarlet in more 
than name) in a great huff replied, “The wit- 
ness may go down.”—Sunday Magazine. . 
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1. Adverse Possession—Constructive 
sion—When one enters on a tract of land 
under a deed with known and visible bound- 
aries, and occupies a portion of the tract, as- 
serting the ownership of the whole, he has 
constructive possession of the entire tract. 
which in the course of time will ripen into ad- 
verse title—Ray v. Anders, N. C., 80 S. E. 403. 

2. Bankruptey—Conditional Sale.—The pur- 
chase by a bankrupt of a plant containing two 
heavy drop forges held by its vendor under a 
duly recorded conditional sale contract provid- 
ing that the forges should remain personalty 
and the property of the seller until paid for, 
and the substitution of bankrupt for its ven- 
der by means of a similar contract, held not 
to change the status of the property as be- 
tween the seller and the banxrupt anh its 
creditors.—Is re Superior Drop Forge & Mfg. 
Co, U. S. D. C., 208 Fed. 813. 

3.——Dower.—The 
entitled to the value of her dower interest 
from the surplus proceeds of mortgaged real 
estate sold free from liens.—In re Strauch, U. 8. 
Fed. 842. 

4, Homestead.—A husband's 
homestead preference of $2,000 
closure sale of his actual homestead cannot be 
defeated because his wife has property to a 
greater amount.—People’s Bank v. Levert, La., 
63 So. 601. 

5. Practice.—Where plaintiff sued for an 
accounting and a decree that title to land was 
in him and that defendant should execute title 
on payment of the amount due, and pending ac- 
tion plaintiff became bankrupt, a final decree 
should declare the *amount to be due by _ the 
bankrupt and authorize its payment, and that 
on making of such payment his trustee should 
have title executed to him, or on termination of 
bankruptcy to person succeeding to plaintiff's 
right to the land.—Scott v. Lunsford, .Ga., 80 
S. E. 316. 


6. Wages.—Wages earned by the wife and 
daughter of a bankrupt within three months 
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prior to the bankruptcy, under contracts with 
him, held provable against his estate as pre- 
ferred claims.—In re Strauch, U. S. D. C., 208 
Fed. 842. 

7. Banks and Banking—wNegligence by Di- 
rectors.—Directors of bank negligently per- 
mitting the cashier to make bad loans result- 
ing in the insolvency of the bank held liable 
to the stockholders for their negligence.—Bank 
of Des Are v. Moody, Ark., 161 S. W. 134. 


8. President’s Authority.—The president of 
a bank may contract to pay a _ customer’s 
checks in preference to the customer’s existing 
debt to the bank if the customer will, before 
they are presented, deposit the amount nec- 
essary to meet them.—Ballard v. Home Nat. 
Bank of Arkansas City, Kan., 136 Pac. 9365. 


9. Trustees.—The directors of a national 
bank are regarded as trustees for the stock- 
holders, and the strictest performance of their 
duties as such is required.—First Nat. Bank v. 
Doherty, Ky., 161 S. W. 211. 

10. Wrongful Protest.—Where a check of 
a merchant or trader is protested for want of 
funds through mistake in bookkeeping, the 
depositor may recover’ substantial damages 
from the bank without proof of actual loss or 
damage.—Levin v. Commercial Germania Trust 
& Savings Bank, La., 63 So. 601. 

11. Bills and Notes—Consideration.—A prev- 
ious debt, though barred by limitation, was a 
sufficient consideration for the execution of a 
new note to the extent that it was given for 
such indebtedness.—Helmke v. Uecker, Tex., 
161 S. W. 17. 


12. Cancellation of Instruments—Disaffirm- 
ance.—Prompt disaffirmance and offer to returr 
consideration are conditions precedent to a 
right to sue in equity to cancel deed and note 
given for a stock of goods for fraudulent mis- 
representation.—Sell v. Compton, Kan., 136 
Pac. 927. 

13. Carriers of Goods—Extra Compensation. 
—A carrier, having no siding where a patron 
desired to -have stone hauled, could demand 
extra compensation before undertaking’ the 
service, and is not subject to a penalty for a 
rate in excess of its schedule for the station 
beyond.—Schanen-Blair Co. v. Southern Pac, 
Co., Ore., 136 Pac. 886. : 

14. Chattel Mortgages — Description of 
Property.—A chattel mortgage describing the 
property as the entire crop to be raised on 
plaintiff’s farm in Faulkner county, or else- 
where in that county, is sufficiently definite to 
give all persons notice of the lien on any 
crop raised by the mortgagor on defendant’s 
land in the county.—Storthz v. Smith, Ark., 161 
S. W. 183. 

15. Common Law—Tort.—At common law a 
person injured by negligence could sue either 
in trespass or in case, whether the action be 
tort or a crime; trespass for direct injury, and 
case for consequential injury, when  negli- 
gence must be alleged.—Maronen vy. Anaconda 
Copper Mining Co., Mont., 136 Pac. 968. 

16. Contracts—Benefit of Third Person.—A 
bank could sue on a contract, made for its 
benefit by corporate officers, to be jointly 
bound to the bank on the corporation’s obliga- 
tion, even if it was a stranger to the consider- 
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ation.—First Nat. Bank v. Doherty, Ky., 161 S. 
W. 211. 


17. Fraud.—To warrant ‘setting aside a 
written obligation on the ground of fraud there 
should be real fraud to excuse the signer from 
the failure to know the contents of the in- 
strument.—Avery Co. v. Powell, Mo., 161 S. 
W. 336, 


18. Law of Place.—Where the acts of 
parties surrounding the making of a contract 
indicated that they intended it to be governed 
by the law of Missouri and not of Kansas, and 
the testimony was not conflicting, the question 
was for the court.—J. I. Case Threshing Mach. 
Co. v. Tomlin, Mo., 161 S. W. 286. 


19. Quasi-Contract.—A “quasi contract” is 
a constructive contract which is raised by law 
to enforce legal duties by contract actions, 
where an express or implied contract does not 
actually exist.—Brown’'s Estate v. Stair, Colo., 
136 Pac. 1003. 


20. Corporations—Equity.—A court of equity 
is the appropriate forum to enforce the right 
of a stockholder who has paid his subscription 
against one who has not paid, where the’ cor- 
poration has ceased to perform its functions. 
—Bank of Des Arc v. Moody, Ark., 161 S. W. 
134. 


21.—-Negotiable Instruments.—Under ne- 
gotiable Instruments Act, requiring an _ in- 
dorsement to be made upon the instrument or 
an attached paper, a Separate instrument 
signed by corporate Officers agreeing, in con- 
sideration of loans made to the corporation by 
a bank, to be jointly bound to the bank on the 
corporation’s obligations did not make _ the 
signers liable merely as indorsers.—First Na- 
tional Bank vy. Doherty, Ky., 161 S. W. 211. 

22. Criminal Law—<Accomplice.—The female 
upon whom a criminal abortion has been per- 
formed is not an accomplice.—Gullatt v. State, 
80 S. E. 340. 


23. Election.—Where accused was tried on 
an indictment charging him not only with 
murder but with being an accessory before the 
fact, and he did not move to have the state 
elect, the record of the canviction of the prin- 
cipal is admissible against him.—Tiner v. 
State, Ark., 161 S. W. 195. 

244. Misnomer.—An indictment may be 
attacked by a plea of misnomer filed before 
arraignment, but not after conviction or plea 
of guilty—Pulliam vy. Donaldson, Ga., 80 S. E. 
315. 

25. Damages—Exemplary.—Exemplary dam- 
ages are imposed by way of punishment in 
eases characterized by malice, fraud, or wan- 
ton disregard of plaintiff’s rights, and not be- 
cause of any special merit in plaintiff’s case.— 
Stalker v. Drake, Kan., 136 Pac. 912. 

26. Statutory Action—Exemplary dam- 
ages are not recoverable in a statutory action 
for damages unless the statute expressly au- 
thorizes them.—Longfellow v. City of Seattle, 
Wash., 136 Pac. 855. 


27. Deeds—Delivery.—A grantee who, after 
the due execution of a deed and the probate 
thereof, delivers it unconditionally tu a third 
person for the grantee, then in a sister state, 
cannot, by his uncommunicated intention, des- 





troy the effect of the delivery.—Buchanan y, 
Clark, N. C., 80 S. E. 424. 


28. Excepting Clause.—That the exception 
in a deed is void for uncertainty has no other 
effect than to make the conveyance operative as 
to the whole tract.—Swindall v. Ford, Ala., 63 
So. 651. 


29. Execution.—A deed is not _ binding 
upon one who signs it but who is not named in 
the body of the deed as one of the grantors.— 
Le Blanc v. Jackson, Tex., 161 S. W. 60. 


30. Election of Remedies—Estoppel.—The 
adoption of one remedy by one having the 
choice of several remedies bars his right to 
invoke another remedy.—Longfellow v. City of 
Seattle, Wash., 136 Pac. 855. 

31. Equity—Laches.—The defense of laches. 
is not tested by time alone. A comparatively 
short time may constitute laches when the 
conduct of the slothful is such as to induce 
others in good faith to expend money and take 
the risks of enterprise.—General Electric Co, 
v. Yost Electric Co., U. S. D. C., 208 Fed. 719. 

32. Estoppel—Evidence.—Declarations of the 
prospective seller of an automobile to a news- 
paper company, offering it as a prize, that the 
winner would get the car, and as to streamers 
on the car to that effect and as to its standing 
in front of the newspaper office, held admis- 
sible against his claim of ownership as against 
the winning contestant.—Jones v. Burks, Ark,, 
161 S. W. 177. 

33. Evidence—Declarations of Agent.—Dec- 
larations of an agent of a corporation, like 
those of an individual’s agent, if narrative of 
a past occurrence, are incompetent; but, if 
made within the scope of the agency and while 
in the very,business about which the declara- 
tions are made, are competent.—Styles v. Whit- 
ing Mfg. Co., N. C., 80 S. E. 417. 

34. Res Gestae.—Statements made by de- 
cedent that he was jerked from a train on 
which he was employed, within two minutes 
after his injuries were received. were admis- 
sible as res gestae.—Louisville & N. R. Co. v. 
Strange’s Adm’x, Ky., 161 S. W. 239. 

35. Exeeutors and Administrators—Grattu- 
itious Services.—Presumption that services ren- 
dered by a child in caring for her helpless par- 
ent are gratuitous may be rebutted by evidence 
that the parent intended to pay for the services, 
and the child éxpected to receive compensation. 
—Crowley v. Dagley, Mo., 161 S. W. 366. 

36. Exemptions—Comity.—There is a comity 
between the several states in enforcing exemn- 
tion laws.—John H. Schroeder Wine & Liquor 
Co. v. Willis Coal & Mining Co., Mo., 161 S. W. 
352. 

37. Frauds, Statute of—Verbal Gift of Land. 
—A verbal gift of land by a husband to his 
wife is wholly void, being within the statute 
of frauds, where it appeared that the land was 
not purchased with the wife’s separate means. 
—Childress v. Robinson, Tex., 161 S. W. 78. 

38. Fraudulent Conveyances—Bulk Sales 
Law.—A sale of merchandise in bulk without 
complying with the Sale in Bulk Law is ab- 
solutely void as to creditors nor receiving no- 
tice under the statute.—Pennell v. Robinson, N. 
Cc., 80 S. E. 417. 
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39. Burden of Proof.—One seeking to sub- 
ject property conveyed by a husband to his wife 
to a judgment against the husband on the 
ground that the conveyance was fraudulent 
must allege and prove fraud.—Mount v. Fourth 
Street Bank, Ky., 161 S. W. 220. 


40. Gas—Residents of City.—An ordinance 
constituting a contract between a city and a 
corporation, which fixes terms upon which gas 
shall be supplied to inhabitants, will be en- 
forced in favor of such inhabitants.—Henderson 
v. Shreveport Gas, Electric Light & Power Co., 
La., 63 So. 616. 

41. Guaranty—Letter of Credit.—Where a 
letter of credit authorizing shipments of goods 
on the order of a third person between certain 
dates, and agreeing to pay for same, waived no- 
tice of the shipments, notice of acceptance of 
the guaranty was unnecessary.—Holmes v. A. J. 
Schwab & Sons, Ga., 80 S. E. 313. 


42. Homestead—Fraudulent Sale.—A creditor 
cannot complain of the fraudulent disposition of 
a homestead.—Armor v. Lewis, Mo., 161 S. W. 
251., 

43. Homicide—Commission of Felony.—Pre- 
meditated design to effect death is not an ele- 
ment of murder committed in the perpetration 
of a felony.—Ray v. State, Okla., 136 Pac. 980. 


44. Provocation.—Though accused used in- 
sulting epithet intending to provoke a difficulty 
if he intended to provoke only an ordinary fight 
and was forced to kill under the circumstances, 
held, that he would not be guilty of a higher 
grade of homicide than manslaughter.—Reed 
v. State, Tex., 161 S. W. 97. 


45, Reasonable Doubt.—Reasonable doubt 
as to necessity of a charge of manslaughter, 
self-defense or defense of another should be re- 
solved in favor of accused.—Christian v. State, 
Tex., 161 8. W. 101. 

46. Husband and Wife—Domicile.—A  hus- 
band is entitled to select the family domicile; 
but neither spouse is entitled to demand that 
the other live in such manner that his or her 
parents cannot visit them.—Coulter v. Coulter, 
Mo., 161 S. W. 281. ‘ 

47. Separate Maintenance.—A wife may 
leave home and sue for separate maintenance 
under the statute, if her husband’s wrongful 
conduct makes her condition while living with 
him intolerable.—Kindorf v. Kindorf, Mo., 161 
Ss. W. 318. 


48. Suretyship of Wife.—A married woman 
was not personally liable on a note executed 
by her for her husband’s accommodation, which 
was given for the purchase price of a jack in 
which she had no interest.—Warden v. Middle- 
ton, Ark., 161 S. W. 151. 


49. Injunction — Lincensee.—The insolvent 
proprietor of a moving picture show, who li- 
censed plaintiffs to visit his show at any time 
without payment, will be enjoined from pre- 
venting plaintiffs from visiting his perform- 
ance.—Prickett v. Steiner, Tex., 161 S. W. 35. 

50. Insane Persons—Necessaries.—An unau- 
thorized person, acting as guardian for a lu- 
natic, is not entitled to credits for any ex- 
penditures except for necessaries for the insane 


person or his family.—Citizens’ Bank of Tren- 
ton v. Shanklin, Mo., 161 S. W. 341. 


51. Judgment—Revival—aA judgment of re- 
vivor is res adjudicata as to all matters which 





were or might have been set up in the proceed- 
ings to revive, and hence a defense raised in 
a proceeding to revive a judgment cannot be 
raised in a subsequent action on the judgment 
revived.—Childress v. Robinson, Tex., 161 S. W. 


52. Landlord and Tenant—Implied Warranty. 
—tThere is no implied warranty in a lease that 
the premises are suitable for habitation, or for 
the particular use intended, or that they are 
safe for use, or will continue fit for the pur- 
poses for which they were demised.—Colorado 
Morteage & Investment Co. v. Giacomini, Colo., 
136 Pac. 1039. 

53. Unsafe Premises.—The liability of a 
lessee for injuries to others, caused by unsafe 
premises, is grounded upon his duty as an oc- 
cupant to keep the premises in a reasonable safe 
condition for those who go thereon by express 
or implied invitation.—King v. Cooney-Eckstein 
Co., Fla., 63 So. 659. 


54. Limitation of Actions—Acknowledgment 
of Debt.—The acknowledgment of the debt 
must be made to the creditor or one authorized 
to act for him, and evidence of statements made 
to third persons wherein the debtor admitted 
his indebtedness is inadmissible—Davis v. 
Strange, Ky., 161 S. W. 217. 

55. Repudiation of Trust.—Limitations run 
in favor of a trustee only after he repudiates 
the trust and aserts an adverse claim to the 
knowledge of the cestui, and while the lattér ‘s 
sui iuris and not under undue influence.—Caro 
v. Wollenberg, Ore., 136 Pac. 866. 


56. Tolling Statute.—A payment made by 
a guardian from his ward’s funds upon a mort- 
faze executed by himself on the ward’s prop- 
erty, upon an order from the probate court, will 
suspend limitations.—First Nat. Bank v. Bangs, 
Kan., 136 Pac. 915. 


57. Malicious Prosecution — Principal and 
Agent.—While a special agent of an insurance 
company was authorized to employ all appro- 
priate means to collect a balance due from an 
agent, he was not authorized to institute an 
embezzlement prosecution, and the companv 
would not be liable in malicious prosecution if 
he did so.—Russell v. Palentine Ins. Co., Miss., 
63 So. 644. 

58. Punitive Damages.—Where plaintiff 
borrowed $25 at a usurious rate. so that the 
claim amounted to $200 in a few months, 
though he had paid $145.50 thereon, and where 
defendant maliciously brought proceedings to 
enforce his claim, and,-by shifting such pro- 
ceedings from state to state, and bringing ac- 
tions in different places, and using dilatory tac- 
tics, caused plaintiff injury, defendant was li- 
able for punitive damages.—Stalker v. Drake, 
Kan., 136 Pac. 912. 

59. Master and Servant—Contributory Neg- 
ligence.—The defenses of ‘contributory negli- 
gence and assumed risk are distinct, the doc- 
trine of assumed risk resting upon’an agree- 
ment by the servant that the master shall not 
be liable for an injury ordinarily incident to 
the service, or arising from a known and ob- 
vious danger.—Cincinnati. N. 0. & T. P. Ry. Co. 
v. Goldston, Ky., 161 S. W. 246. 

60. Employment.—Where an offer of em- 
ployment did not specify any length of time of 
service, an acceptance would create a contract 
terminable at will.—Fulkerson v. Western Un- 
ion Telegraph Co., Ark., 161 S. W. 168. 


61.——Warning.—By the mere giving of 
warning of danger, an employer is not relieved 
from liability for injury caused by the youth 
and inexperience of an employe put at a dan- 
gerous work by the employer.—German-Amer- 
ican Lumber Co. v. Barrett, Fla., 63 So. 661. 

62. Warning.—If a danger is one not or- 
dinarily incident to the service, and the em- 
ployer knows it, he is negligent for failing to 
warn the employe; otherwise in case of non- 
obvious dangers.—Braden vy. Chicago, B. & Q. 
R. Co., Mo., 161 S. W. 279. 

63. Mechanics’ Lien—Running Account.— 
Where one employed as a carpenter by -the day 
quit work September 12th, the fact that on Jan- 
uary 23d he did additional work and furnished 
additional materials without the knowledge of 
the owner does not extend the time for filing 
a lien.—Fudge v. Bilger, Ore., 136 Pac. 876. 
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64. Mines and Minerals—Cancellation of 
Lease.—Where the lessee fraudulently fails to 
exercise due diligence in operating under an 
oil and gas lease after oil and gas has been 
found in paying quantities near the leased 
land, equity will decree a total or partial can- 
ecellation of the lease.—Jennings v. Southern 
Carbon Co., W. Va., 80 S. E. 368. 


65. Money Received—<Action for.—An action 
for money had and received lies for money 
which in equity and right defendant ought to 
refund, for money paid by mistake, or got 
through imposition, express or implied, or an 
undue advantage taken of plaintiff's situation, 
contrary to laws made for the protection of 
persons under the circumstances, and is fa- 
vored.—St. Louis Sanitary Co. v. Reed, Mo., 161 
S. W. 315. 


66. Mortgages—Assumption of Debt.—A 
grantee assuming a mortgage on the premises 
as a part of the consideration was a surety for 
the debt.—Felker v. Rice, Ark., 161 S. W. 162 


67. Indemnity.—A mortgage given as in- 
demnity to a surety company on a bond describ- 
ed therein, held not to have become functus of- 
ficio because of the cancellation without deliv- 
ery of the first bond executed, but to have re- 
mained in force to secure a second bond of 
identical tenor executed a few months later, in 
accordance with the intention of the parties.— 
In re Silver, U. S. D. C., 208 Fed. 797. 

68. Rents and Profits.—Where a_ senior 
mortgagee was in possession as tenant of the 
administrator and heir of the deceased mort- 
gagor, and not as mortgagee, he could not be 
required to account for rents and profits for 
the benefit of a junior mortgagee.—Armistead 
v. Bishop, Ark., 161 S. W. 182. 

69.—_—Trustee.—Where a mortgagee took 
possession under a deed which was in equity 
a mortgage, he held possession as mortgagee, 
and the relation was analogous to that of trus- 
tee and cestui que trust.—Caro v. Wollenberg, 
Ore., 136 Pac. 866. 

70. Navigable Waters — Navigability.—The 
test whether a stream is navigable for logs is 
whether it is inherently capable of use for com- 
merce for periods recurring with reasonable 
certainty and continuing long enough to _ be 
beneficial to the general public.—Lebanon Lum- 
ber Co. v. Leonard, Ore., 136 Pac. 891. 

71. Payment—Mistake.—A voluntary pay- 
ment can be recovered, where the payment 
was not made with full knowledge of ail facts, 
or was induced by fraud.—Bradshaw v. Glass- 
cock, Kan., 136 Pac. 933. 

72. Principal and Agent—Presumption of 
Agency.—The fact of agency may be assumed 
from the improbability that one should without 
authority assume to act for another for a con- 
siderable length of time and from the fact that 
such would naturally become‘known by _ the 
purported principal.—Russell v. Palentine Ins. 
Co., Miss., 63 So. 

73. Surety Company.—The rules of strict 
construction usually applicable to accommoda- 
tion sureties do not apply in the construction 
of a surety company bond.—State v. Massachu- 
setts Bonding & Ins. Co., Kan., 136 Pac. 905. 

74. Ratlroads—Estoppel.—A_ railway com- 
pany which accepted a right of way deed con- 
taining covenants to maintain a sufficient right 
of way fence could not exempt itself from such 
obligation by conveying the property to another 
company.—Louisville Ry. Co. v. Wiggington, 
Ky., 161 S. W. 209 

75. Removal of Causes—Fraudulent Joinder. 
—Where resident and non-resident defendants 
are joined, and the non-resident files a_peti- 
tion for removal, and sufficiently alleges fraud - 
ulent joinder, the case must be removed, and 
any traverse of the jurisdictional facts tried 
in the federal court.—Smith v. Harris Granite 
Quarries Co., N. C., 80 S. E. 388. 

76. Sales—Cancelling Order.—Where a _ writ- 
ten contract was but an order for goods, it was 
subject to cancellation before acceptance by the 
seller though it expressly provided to the con- 
trary.—Outcault Advertising Co. v. Young Hard- 
ware Co., Ark., 161 S. W. 142. 

77. Estoppel.—Where the buyer, after 
knowledge of fraud, retains the goods bought 
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and sells a considerable portion of them, and 
makes payments on the purchase price note 
and submits to a foreclosure of a chattel mort- 
gage given to secure same without expressing 
dissatisfaction, he affirms the contract.—Sell y, 
Compton, Kan., 136 Pac. 927. 


78. Profit Sharing.—Allegations that a sell- 
er informed plaintiff that he intended to adopt 
“a liberal plan of profit sharing” with plaintiff 
and his other patrons, held not to state a con- 
tract for any certain time or for any certain 
amount, so as to furnish a basis for recovery 
for a breach thereof.—Georgia Cane Products 
_ v. Corn Products Refining Co., Ga., 80 S. E. 
318. , “a 


79. Set-off and Counterclaim—Right of.— 
Where plaintiff was individually indebted to 
defendant upon a claim not founded upon a tort 
or breach of covenant, defendant might set off 
such debt against his individual debt to the 
plaintiff, founded on a note, and it was imma- 
terial that defendant’s demand arose out of for- 
mer partnership transactions.—Reeves v. White, 
Tex., 161 S. W. 43. 


80. Specific Performance—Tender. — Before 
equity will decree specific performance of a 
contract for the sale of land, the purchaser 
must, in the absence of waiver, make an un- 
conditional tender of the price, and not merely 
offer to pay same on delivery of a deed.—Mar- 
tin & Smith v. Thompson, Ga., 80 S. E. 318. 


81. Telegraphs and Telephones—Damages.— 

Where a telegraph company negligently delay 
the transmission of a message offering plain- 
tiff employment at will, it cannot be presumed 
that the employment would continue for any 
given length of time, so as to entitle plaintiff 
to a recovery for his loss during that period, 
and hence evidence of the profits he would 
have made had he obtained the position is in- 
admissible.—Fulkerson v. Western Union Tele- 
graph Co., Ark., 161 S. W. 168. 

82. Notice.—Though a telegraph company 
was not told, when a message was sent, re- 
questing money immediately and stating that 
plaintiff’s wife had just died, that plaintiff de- 
sired the money for embalming his wife, it was 
sufficiently informed that its failure to prop- 
erly transmit would probably cause plaintiff 
mental anguish from inability to properly em- 
balm his wife on the non-receipt of the money. 

Western Union Telegraph Co. v. McFarlane, 
Tex., 161 S. W. 57. 

88. Tenaney in ' Common—Joint Owners,— 
One joint owner cannot maintain forcible entry 
against his cotenant.—Derrington v. Childers, 
Ky., 161 S. W. 216. 

84. Trusts—Constructive. — A “constructive 
trust” exists purely by construction of equity, 
independent of any intention of the parties, for 
the purpose of preventing fraud or doing jus- 
tice, and is frequently called a trust ex male- 
ficio or ex delicto.—Brown’s Estate v. Stair, 
Colo., 136 Pac. 1003. 

85. Wendor and Purchaser—Estopvel.—Where 
plaintiff understood the purpose of defendant 
in buying the surface of his land, plaintiff 
should be compelled to abate the purchase price 
by the amount necessary to obtain a quitclaim 
deed from another mining company to whom 
he had granted inconsistent rights.—Marrow- 
bone Coal & Coke Co. v. Coleman, Ky., 161 5S. 
W. 238. 

86. Marketable Title-—To be marketable 
within the specific performance rule, a title 
need not be free from every possible technical 
criticism but must be such that a reasonably 
well-informed and intelligent purchaser in the 
exercise of ordinary business would accept it.— 
Moore vy. Elliott, Wash., 136 Pac. 849. 

87. Waters and Water Courses—Test of 
Watercourse.—A depression of the ground in a 
flat marshy country filled with rank vegetation 
from a quarter of a mile to a mile in width, 
with no defined banks and no channel, and 
through which water only oozes, is not a water- 
course.—Wilborn v. Terry, Tex., 161 S. W. 33. 

88. Wills—Construction.—The first taker in 
a will is presumed to be the favorite of testa- 
tor, and in doubtful cases the will should be 
construed so as to make his gift effectual, if 
possible.—Dunn v. Hines, N. C., 80 S. E. 410. 
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